
1 
 
 

TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
PRESENT:  
 
 
Thiru.M.Chandrasekar       ....  Chairman 
 

and 
Thiru.K.Venkatasamy       ….  Member (Legal) 
 
 

D.R.P. No.51 of 2014 
 
 
Lanco Tanjore Power Company Limited 
(formerly known as Aban Power Company Limited) 
3rdFloor, 25, G.N. Chetty Road 
T.Nagar 
Chennai – 600 017. 

… Petitioner  
        (Thiru.Vinod Kumar 
       Advocate for the Petitioner)  

Vs. 
 
1.  The Tamil Nadu Electricity Board 
 Represented by its Chairman 
 NPKKR Maligai 
 144, Anna Salai 
 Chennai – 600 002. 
  
2.  Tamil Nadu Generation and Distribution  

Corporation Limited 
NPKRR Maaligai 
144, Anna Salai, 
Chennai 600 002.     

        …Respondents 
 (Thiru.M.Gopinathan,  
StandingCounsel for Respondents) 

      
 
  Dates of hearing : 29-04-2014; 21-07-2014;  05-09-2019; 
      24-09-2019; 22-10-2019; 12-11-2019;  

28-01-2020; 22-09-2020;  22-10-2020 
27-10-2020; 10-11-2020; and 19-11-2020 

       
 
  Date of Order : 09-02-2021 

 



2 
 
 

 

          The DRP No. 51 of 2014 came up for final hearing on 19-11-2020. The 

Commission upon perusing the affidavit filed by the petitioner, counter affidavit filed 

by the respondent and all other connected records and after hearing both the 

parties passes the following:- 

 

ORDER 

1.  Prayer of the Petitioner in D.R.P.No.51 of 2014:- 

The prayer of the petitioner in D.R.P. No. 51 of 2014 is toissue appropriate 

directions to the Respondent (subject to prudence check) to pay an amount of 

Rs.32,05,74,595 to the Petitioner towards refund/reimbursement of the MAT paid 

by the Petitioner for the period 2005-06 to 2011-12 in respect of the Project and  

issue appropriate directions to the Respondents to reimburse in future all such 

other amounts paid by the Petitioner towards MAT in relation to the Project (subject 

to prudence check) 

 

2. Facts of the Case:- 

  This petition has been filed under section 86(1)(f) of the Electricity Act, 2003 

read with Regulation 48 of the Tamil Nadu Electricity Regulatory Commission – 

Conduct of Business Regulations 2004 for a direction to the Respondents to pay 

the Petitioner the sum of Rs.32,05,74,595 towards reimbursement of Minimum 

Alternate Tax (MAT) paid by the Petitioner till 31-3-2012 in relation to its generating 

station at Karuppur village, Thanjavur District in terms of the amended PPA dated 

1-9-2003. 
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3. Contentions of the Petitioner:- 

3.1. The Petitioner, is a generating company within the meaning of section 2(8) 

of the Electricity Act 2003 (“the Act”) .  It is a company incorporated under the 

Companies Act, 1956. 

  

3.2.     The Tamil Nadu Industrial Development Corpn.Ltd., (TIDCO) wholly owned 

by Government of Tamil Nadu has issued Request for Qualification and Request 

for Proposal (collectively “Bid Documents”) on 21-4-1997 inviting proposals for 

setting up liquid fuel based, short gestation power projects at various locations in 

Tamil Nadu on Build-own-operate basis under International Competitive Bidding 

process based on the guidelines dated 30-3-1992 Competitive Bidding process 

based on the guidelines dated 30-3-1992 issued by the Ministry of Power, 

Government of India.  Respondent No.1 was to be the sole purchaser of power 

from the powerplants set up pursuant to the above bidding process.  Respondent 

No.1 was to enter into a power purchase agreement with the successful bidders for 

a period of 15 years which could be extended for a further period of mutually 

agreed conditions. 

  

3.3. The Bid Documents at Annexure 8 para 10 provided for change in law.  The 

„change in law‟ clause at para 10 stated that the successful bidder was entitled to 

pass on / through, any material increase / decrease in operation and maintenance 

expenditure due to „change in law‟ to Respondent No.1.  The Bid Documents also 

provided that the successful bidder would be protected on account of change in 

Corporate Tax (income Tax).  The tax assumptions as stated in the Bid Documents 

were – (i) 100% tax holiday for the initial five assessment years; (ii) 30% tax holiday 
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for the next five assessment years; and (iii) Indian corporate income tax rate @ 

40% + surcharge.  In case of reduced tax liability due to changes in the above 

assumptions pertaining to corporate tax, the Bid Documents required the 

successful bidderstopass on the tax savings to the Respondents No.1. 

 

 3.4.     The Petitioner submitted its bid on 20-12-1996 and was selected by the 

TIDCO/Government of Tamil Nadu based on the tariff quoted and other parameters 

of evaluation to develop, procure, finance, construct, own, operate and maintain 

132MW (contracted Capacity 126.13 MW) Combined Cycle power project using 

Naptha as fuel (Project) and sell the entire electricity generated from the Project to 

Respondent No.1.  Accordingly, the Petitioner entered into a Power Purchase 

Agreement (PPA) on 20-5-1998 with Respondent No.1 for sale of electricity for an 

initial period of 15 years which could be further extended by mutual agreement 

between the parties. 

  

3.5.     As per terms of PPA dated 20-5-1998 the Petitioner was entitled to tariff 

payment which consisted of monthly fixed charges and monthly variable charges.  

The PPA under Article 7 specified the tariff payable by the Respondents to the 

Petitioner for the electricity supplied by it which consists of the Monthly Fixed 

Charge Payment.  Monthly Variable Charge payment, Incentive Payments through 

monthly invoices and supplementary invoices, as the case may be.  Article 11 of 

the PPA provides for adjustment in tariff on account of change in law including 

fiscal laws which may result in the increase or decrease in the tax liability of the 

Petitioner in relation to the Project.  The relevant are being reproduced herein. 

“11.3 Additional Tax 
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If the company is compelled by any State Competent Authority or GOI 
competent Authority to pay any statutory levy/tax/duty on Electricity sold to 
the Board by the Company and the company does not, as a result, actually 
receive an amount equal to the full amount provided for under this 
Agreement, in respect of Electricity sold to the Board, the Board shall pay all 
necessary additional amounts to ensure receipt by the company of the full 
amount so provided for, Dividend Tax is not reimbursable by the Board. 

 
11.4  Change in Corporate income tax 

Any increase or reduction in tax liability of the company in respect of the 
income related business of Electricity generation from the Project at 85% 
PLF, on account of the changes in the income tax rate and the assumptions 
stated in Section 11.4, would be passed on to the Board through 
Supplementary Invoices within 90 days of the end of each financial year 
during the terms of this Agreement. 

 

 100% tax holiday for initial 5 assessment years of the company 

 30% tax holiday for the next 5 assessment years for the company 

 Indian Corporate Income tax rate – 35% 
 

 

3.6.     Subsequent to the PPA having been entered into between the Petitioner and 

the Respondent No.1, there were certain amendments made to the IT Act affecting 

the Petitioner‟s tax liability in relation to the Income from the Project.  The 

amendments in the IT Act, post entering into the PPA dated 20-5-1998 and relevant 

for the present purposes are as follows: 

 
(i) Amendment to section 80 IA of the IT Act; section 80 IA initially provided for 

tax holiday of 100% of the income for an initial period of 5 years of the tax 

holiday period and 30% for the next five years.  With effect from FY 1-4-2001, 

the tax holiday for the entire period of ten years was allowed at 100%. 

(ii) Insertion of section 115 JB in the IT Act; With effect from 1-4-2001 section 115 

JB was introduced in the IT Act.  Under section 115 JB, in cases where the 

income tax payable by a company on its total income as computed under the 

IT Act for any financial year is less than a specified percentage of the book 

profit of the company is deemed to be the total income of the company for that 
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year and income tax is payable at the specified rate on such total income.  

This is known as the minimum alternate tax (MAT).  MAT is made applicable 

w.e.f. 1-4-2001 to companies like the Petitioner which are availing tax holiday 

u/s 80 IA of the IT Act or other tax benefits.  Therefore, even though the 

Petitioner was availing tax holidays u/s 80 iA of the IT Act, depreciation and 

other deductions, it was liable to pay MAT for any year for which the income 

tax payable by the Petitioner was less than the MAT payable for such year. 

 
 3.7.     The Project was originally envisaged to be set up at Vallur village, 

PonneriTaluk, Tiruvallur District, Tamil Nadu.The fuel proposed to be used by the 

Petitioner for the Project was Naptha.  Subsequent to the execution of the PPA, 

due to increase in the price of Naptha, the Petitioner was asked to find out an 

alternate fuel so as to reduce the unit cost of generation. At the instance of the 

Respondent No.1, the Petitioner identified natural gas available from the Kuttalam 

Gas Fields of ONGC Ltd., in the Thanjavur District as alternative fuel to be used at 

the plant. 

 

 3.8.    Thereafter, the Petitioner approached the Ministry of Petroleum and Natural 

Gas (MoPNG), Government of India for allocation of natural gas for the Project and 

the Petitioner was allotted 5,00,000 Standard Cubic Meters per day (SCMD) of 

natural gas on firm basis for using it as fuel for power generation at its plant.  

Subsequently the Petitioner and GAIL executed long term Gas Supply Contract 

dated 28-3-2002 for supply of 5,00,000 SCMD of natural gas to the project. 

 

 3.9.     Consequent to the change of fuel and technology of the Project, the PPA 

dated 20-5-1998 between the Petitioner and the Respondent No.1 was amended 
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on 1-9-2003 for sale and purchase of electricity from the Project for a period of 15 

years, incorporating the change of technology, location and fuel to be employed for 

generation of electricity by the Project in the amended PPA.  The other provisions 

of the PPA dated 20-5-1998, including those relating to income tax liability of the 

Petitioner and its reimbursement by the Respondent No.2 i.e. Article 11.4 were 

adopted in the same form in the amended PPA dated 1-9-2003.  Copy of the 

amendment dated 1.9.2003 to the PPA is annexed hereto as Annexure A-3. 

  

3.10. The project was thereafter commissioned on 11-8-2005.  Since then, the 

Petitioner has been supplying the entire electricity generated from the Project to 

Respondent No.2 at a levellised tariff of  Rs.2.2278/unit which is the cheapest tariff 

in the State among all IPPs.  At the time of signing the amendment to the PPA on 

1-9-2003, by virtue of the amendment to the IT Act in 2001, the MAT provisions 

were made applicable to power generating companies.  At the time of amendment 

of the PPA in 2003 , even though Article 11.4 was not amended due to 

inadvertence to reflect the MAT provisions or the amended tax holiday provision 

under Section 80 IA of the IT Act, the estimated tax liability based on the prevailing 

rates of MAT under the IT Act was factored in the revised tariff agreed upon 

between the Petitioner and Respondent No.2.  The entire working of the tariff has 

been duly communicated to Respondent No.2 at the time of amendment of the PPA 

on the basis of which, the tariff was agreed. 

  

3.11.     The tariff payable by the Respondent No.2 to the Petitioner for the 

electricity supplied by the latter comprise of fixed charges and variable charges.  

Both the aforesaid components of tariff are quite significant and even a marginal 

change in either has a drastic impact on the financial viability of the Petitioner‟s 
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project and its revenue and business viability.  The PPA contains clauses which 

address such situations of any change in the cost parameters.  One such 

parameter is income tax.  The PPA acknowledges the same and has made 

provisions for passing on the liability or benefit accruing to the Petitioner on account 

of any increase/decrease in tax liability to the Respondent No.2.  Therefore, the 

MAT liability of petitioner incurred under the newly inserted section 115JB of the IT 

Act is required to be passed on to Respondent No.1 in terms of Article 11.4 of the 

PPA. 

  

3.12.     While the Petitioner is availing tax holiday u/s 80 IA of the IT Act, 

depreciation and other deductions/exemptions available to it in law, the Petitioner 

was obligated to pay MAT on its book profits in relation to the Project for the period 

2005-06 to 2011-12 in accordance with section 115JB of the IT Act. 

  

3.13.     The Petitioner had already factored in the financial implications of the 

amendments to the IT Act (including MAT) into the tariff as agreed upon on 1-9-

2003.  The increase/decrease in tax liability arising out of variation in MAT rates as 

compared to the MAT rate prevailing on 1-9-2003 and factored in the tariff at that 

point in time, is required to be passed onto the Respondents under the PPA.  

Therefore, the Respondent No.2 is liable to reimburse the Petitioner for the 

differential amount of tax liability than that factored in the tariff due to variance in 

MAT rates. 

  

3.14.     In the above backdrop, the Petitioner wrote a letter dated 2-4-2013 to 

Respondent No.1 claiming that any additional tax liability incurred by the Petitioner 

in relation to the Project was required to be reimbursed by Respondent No.1 to the 
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petitioner upon such claim being made by the Petitioner.  The Petitioner stated in 

its letter that it had been praying MAT as per the provisions of the PPA.  The 

Petitioner also forwarded its claim being the total MAT paid by the Petitioner in 

relation to the Project since 2005-2006, along with supporting documentary proof 

and requested the Respondent No.2 to reimburse the said amount to the Petitioner.  

The amount of tax refundable by Respondent No.2 has been computed on the 

basis of the books of accounts maintained by the Petitioner and as certified by the 

statutory auditors.  The Respondent No.2 has not raised any objection to the said 

computations at any point of time. 

  

3.15.  The Respondent No.2 replied to the Petitioner‟s letter dated 2-4-2013 by 

correspondence dated 17-5-2013 and 1-8-2013.  The Respondent No.2 refused to 

accept the Petitioner‟s claim stating that as per the provisions of Article 11.4 of the 

PPA, the claim was required to be made within a period of 90 days and as per the 

terms of Article 11.5(a), the claim has to be made as soon as reasonably 

practicable after becoming aware of the same. 

 

 3.16.   By letter dated 20-6-2013,the Petitioner replied to correspondence of 

Respondent No.2 dated 17-5-2013 and stated that it has not waived nor given up  

its rights to any claim under the PPA and there has been no non-compliance on 

behalf of the Petitioner.  Accordingly, the Petitioner called upon Respondent No.2 

to make payment as specified in letter dated 2.4.2013. 

 

 3.17.     On 17-6-2013 the Petitioner also submitted supplementary invoice for claim 

of MATfor FY 2012-2013 amounting to Rs.11.29 crores.  In response to such 

communication, Respondent No.2 wrote to the petitioner on 17-7-2013 directing to 
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furnish the annual statement of accounts for FY 2012-13 duly certified by the 

Statutory Auditors. The Respondent No.2 also informed the Petitioner that only the 

increase/reduction in tax liability in respect of income tax due to changes in income 

tax rates and the assumptions would be passed on to Respondent No.2, ie. only 

the differential amount is to be passed on to it and not the entire amount.  Hence, 

the Respondent No.2 called upon the petitioner to furnish details of the income tax 

already included in the levellised tariff, actually payable etc., 

 

 3.18. On 29-1-2014, the petitioner wrote to Respondent No.2 stating in clear terms 

that its claim for the difference in the MAT factored in the tariff and that actually 

payable for FY 2012-13, furnished the details of the operational income of the 

company along with proof of payment of income tax and the duly audited statement 

of accounts for FY 2012-13 to the Respondents.  The Petitioner also revised its 

invoice claiming Rs.8.96 crores as the differential amount of MAT due to the 

Petitioner for FY 2012-13. 

 

 3.19. The Petitioner also submitted its revised claim for the differential amount on 

account of change in the rates of MAT than that factored in the tariff, for FY 2005-

06 to 2011-12 vide its letter dated 15-3-2014 to the Respondents.  The Petitioner 

again explained the basis of its claim towards MAT from the Respondent as being 

Article 11 of the PPA under which the Petitioner was entitled to reimbursement of 

any tax liability.  The Petitioner has not received any payment from the 

Respondents despite repeated claims and demand till date. 
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3.20.     Pursuant to the amendments to the IT Act, the parties while amending the 

PPA in 2003, had factored the effect of amended section 80 IA and MAT provisions 

in the computation of the levellised tariff of Rs.2.2278 per unit.  It is, therefore, clear 

that there was a clear understanding between the Petitioner and the Respondent 

No.2 while entering into the amended PPA that any liability towards MAT in relation 

to the Project will be reimbursed by the Respondent No.2 to the Petitioner. 

  

3.21.     In accordance with the terms of the PPA, the Petitioner has only sought to 

pass on the increase in tax liability due to payment of MAT to the Respondent No.2 

i.e. only the differential amount of Rs.32,05,74,595 has been claimed by the 

Petitioner as opposed to the entire tax liability towards payment of MAT. 

  

3.22. The Petitioner is entitled to the reimbursement of Rs.32,05,74,595 paid as 

MAT for the period FY 2005-06 to FY 2011-12 in relation to the Project.  The 

Respondents have wrongfully refused to reimburse the Petitioner for the MAT paid 

by the Petitioner under section 115JB of the IT Act.  It is submitted that MAT is in 

the nature of income tax introduced with effect from  FY 1.4.2001 for infrastructure 

companies and is payable notwithstanding any other benefit derived by the 

Petitioner under any other provision of the IT Act.  The Petitioner is statutorily liable 

to pay the MAT.  It is submitted that withholding the reimbursement of the MAT 

amount paid by the Petitioner in respect of the Project by the Respondents is 

contrary to the terms of the PPA. 

 

 3.23.     The Respondents have not denied the computation of the claim nor have 

they denied the Petitioner‟s entitlement of such income tax claim.  The Respondent 

No.2 has merely attempted to avoid its contractual obligations arising under the 
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PPA on technical grounds, without appreciating the intention of the parties in 

allowing a pass through of any tax liability to the Respondent No.2 under the PPA.  

The Respondents in their communication dated 17-7-2013 have already admitted 

that an increase or reduction in tax liability in respect of income tax due to changes 

in income tax rates and the assumptions would be passed on to Respondents, ie.. 

in differential is to be passed on to Respondent No.2 and not the entire amount.  

Such an admission is contrary to Respondent‟s continuous denial to reimburse the 

entire MAT amount paid by the Petitioner in relation to the Project. 

  

3.24.     The fact that MAT is an increase in tax liability and has been paid by the 

petitioner is not in dispute.  The Respondents have never disputed the factum of 

payment.  Therefore, the Petitioner having incurred such statutory liability, it is 

entitled to be reimbursed for the same under the PPA.  To the extent that the MAT 

is attributable to the Project, the liability for the same ought to be passed on in 

terms of the PPA.  The Respondents having never objected to the computations 

and accounts of the Petitioner for deriving benefit of refund of tax cannot now seek 

to ignore such accounts to avoid reimbursement of tax liability that they are duty 

bound to provide to the Petitioner under the PPA.  In such circumstances, it is only 

fair and proper that the Respondent reimburse the differential amount of the MAT 

liability already incurred by the Petitioner in relation to the Project.  In fact the 

Petitioner has paid more income tax than what has been claimed from the 

Respondents. 

  

3.25.     The Respondents have already paid part of the liability incurred by the 

Petitioner on account of payment of MAT under section 115JB of the IT Act, in as 
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much as it was already factored into the tariff at the rates prevailing in the year 

2003.  The Petitioner is now claiming only the differential increased tax liability that 

has accrued to the Petitioner on account of change in rates of levy of MAT under 

the IT Act. 

  

3.26.     The Petitioner is entitled to a refund/reimbursement of the MAT paid by it in 

respect of the Project which is long overdue.  The Petitioner is entitled to interest on 

the MAT amount due and payable to it as accruing from the due date of payment. 

The Petitioner is only claiming the differential amount of MAT due to the Petitioner 

from the Respondents for the period 2005-06 to 2011-12.  However, it is without 

prejudice to the Petitioners‟ rights to raise claims towards MAT payment for 

subsequent periods, if the occasion so arises. 

  

 4. Contentions of the Respondent:- 

4.1. The claim of the Petit ioner seeking directions to direct the 

Respondent to pay a sum of Rs.32,05,74,595/- to the Petitioner towards refund / 

reimbursement of MAT paid by the Petitioner for the period 2005 - 06 to 2011 - 

12 in respect of the project and issue appropriate direction to reimburse in 

the future all further amounts paid by the Petitioner towards MAT in respect 

to the project is not maintainable either in law or on facts. 

 

4.2.   The factual matrix pertaining to the qualification and the bidding 

process as stated in the Petition is not disputed. On 21.04.1997 the Tamil 

Nadu Industrial Development Corporation Ltd. invited proposals for setting up 

liquid fuel based, short gestation power projects at various locations in Tamil 

Nadu on Build - Own - Operate basis under International competitive bidding 
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process based on the guidelines dated 30.03.1992 issued by the Ministry of 

Power, Govt. of India. The I Respondent was to enter into Power Purchase 

Agreement with the successful bidders for a period of 15 years which could be 

extended further. The Petitioner submitted its bid on 20.12.1996 and was 

selected by TIDCO to develop, construct, own, operate and maintain 132 

MW (contracted capacity 126.13 MW, combined cycle power project using 

naphtha as fuel. On 20.05.1998 the Petitioner entered into a Power Purchase 

Agreement with the I Respondent for purchase of electricity for a period of 15 

years. 

 

4.3.     Subsequent to the execution of the Power Purchase Agreement, as the 

project using naphtha as fuel was not viable, the Petitioner was requested to 

use alternate fuel so as to reduce the unit cost of generation. Accordingly, 

the natural gas available from the KuttalamGas Fields of ONGC Ltd. in 

Tanjore District was identified. The amended PPA dated 01.09.2003 was 

entered into between the parties for a period of  15 years.  The project  was 

commissioned on 01.08.2005. The generator was selected through competitive 

bidding route. The levelized tariff to be paid by the II Respondent for the term of 

the PPA is provided in Schedule 29 of  the PPA. The tarif f  components 

of the fixed charge are 

i. Foreign Equity Recovery Charge (FERC) 

ii. Foreign Debt Service Charge ( FDSC) 

iii. Other Fixed Charge (OFC) 

 

4.4. The assumptions based on which the tax component is included to the 'Other 

Fixed Charge' is as provided for in the Article 11.4 of the PPA. 
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5. Article 11.4 of the PPA reads as follows: 

"An increase or reduction in tax liability of the Company in respect of :ne 

income related business of electricity generation from the project at 85 % 

PLF, on account of changes in the income tax rate and the assumptions 

stated in this Section 11.4 would be passed on to the Board through 

Supplementary Invoices within 90 days of the end of each financial year 

during the term of this Agreement. 

 100% tax holiday for initial 5 assessment years for the Company. 

 30% tax holiday for the next 5 assessment years for the Company. 

 Indian Corporate Income Tax Rate = 35%.” 

 

4.5 Thus the aforesaid Article contemplates that if there is a change in the 

income tax rate then it should be passed on to the Respondent through 

Supplementary Invoice within 90 days of the end of the financial year. These two 

conditions are mandatory in nature for the Petitioner to pass on the liability. In 

the absence thereof the Respondents cannot be fastened with any liability. 

 

4.6     The admitted case of the Petitioner is that the MAT liability came into force 

with effect from the financial year 01.04.2001. The amended PPA was entered into 

between the parties on 01.09.2003. The project was commissioned on 

11.08.2005. Though Article 11.5 (page 321 of the Petition) contemplated 

notification of change in law the MAT liability was not incorporated in the 

amended PPA. Article 11.5 contemplates notifying by the Party who wants to 

make a claim due to change in law to give sufficient notice to the other party. 

Admittedly, notice was given by the Petitioner about the change in law and its 

desire to make a claim due to the change in law on 01.09.2003 or subsequently. 

Therefore, the Claim for refund for MAT liability cannot be countenanced. 
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4.7     Added to the above, the admitted case of the Petitioner itself is that only 

on 02.04.2013 the Petitioner sought for reimbursement of the payment 

made towards MAT under Section 115 JB of the IT Act for the period 2005-06 

to 2011-12. The Claim is a consolidated claim for 7 f inancial years. The 

second l imb of  Article 11.4 contemplates the claim to be made within 

90 days of the end of each financial year. Admittedly, no claim has been 

made within 90 days of the end of each financial year. Therefore, the claim is 

not maintainable due to latches and delay. It is also not maintainable as it is 

not in adherence to the provisions of the PPA. It is evident that both the 

limbs of Article 11.4 have not been adhered to and hence the Claim is 

unsustainable. 

 

4.8.     The time frame contemplated under Article 11.4 is mandatory because 

the same has to be read along with Article 11.5 & 11.6 of the PPA.  Article 11.6 

incorporates that within 60 days of notice being served pursuant to Section 

11.5, the parties shall meet and endeavor to agree on what amendment 

needs to be made in the Agreement through the fixed charge pursuant to 

the principles of adjustment to tariffas stated in Schedule 10. The same has to 

be read with Article 11.5 (c) of the PPA. When read conjointly it becomes 

evident that the Petitioner has neither provided precise details of the change 

in law within a reasonable period after becoming aware of the same and the 

effect thereof on the parties. In the absence of compliance to Article 11.5 (c) 

r/w 11.6 (i) and the amendment not being incorporated in the PPA dated 1-9-

2003, the Respondent cannot be made liable for payment of the amounts 

claimed in the Petition. 
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4.9.     The Petitioner cannot be permitted to contend that it was not aware 

required tax structure for a given financial year when the  

amendments came into force. Article 11.4 gives an additional 90 days 

more than the available time during a financial year to make a claim 

through Supplementary Invoice on account of changes in the Income 

Tax.  Having not complied with the same it is not open to the Petitioner to 

contend that the rejection of its consolidated claim covering 7 financial 

years is incorrect and it is entitled to the amounts paid under MAT to the IT 

Dept. The rejection of the Claims by letter dated 7.05.2013 is in accordance 

with the covenants contained in the PPA dated 01.09.2003. It is not open to 

the Petitioner to contend that this Respondent has neither denied the 

computation of the claim nor its entitlement to the income tax claim in the light of 

the letter dated 22-5-2014.  The Petitioner, in its letter dated 17-6-2013 has made a 

claim pertaining to the financial year 2012-13 which is not the subject matter of the 

above petition.  The question of denying or not denying the interpretation of a 

clause in the Agreement has no relevance because the question for consideration 

is only whether the Petitioner is entitled to a consolidated claim and that too when 

the rate paid by it is lesser than the rate agreed in built in the tariff.  Hence, the 

claim towards payment of income tax is unsustainable. 

 

4.10    It is admitted by the Petitioner that only on 02.04.2013 the Claim for 

payment of MAT was sent to the II Respondent. As the claim was not in 

accordance with Article 11.4, the II Respondent had no option but to 

reject the claim by its letter dated 17.05.2013. The reply by the Petitioner on 

20-6-2013 s t a t i n g  t h a t  it has neither waived nor given up its claim 
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and there has been no non-compliance is not  accepted. Admit tedly,  the 

Pet it ioner fai led to inform the payment towards MAT even though it may 

not constitute a change in rate .  Further,  no Supplementary Invoices 

were sent as contemplated under the Agreement. The claim towards 

the f inancial year 2012-13 amounting to Rs.8.96 crores has to be 

supported by annual statement   of accounts duly certified by the 

s ta tu tory auditors.  Th is  apart ,  i f  the quoted rate  includes  the tax 

structure any reduction has to be refunded to the Respondent. Therefore, 

the Petitioner is bound to furnish all particulars 

for verification. Article 11.4 takes within its ambit any increase or 

decrease. Therefore, the Respondent is entitled to be refunded the 

d i f ferent ia l  amount  by vi r tue o f  any decrease in  the tax ra te .  

Therefore, the claim made by the Petitioner is unsustainable and is liable to be 

rejected. 

 

4.11.     The submission of the Petitioner that it has communicated the entire 

tariff working at the time of amendment of PPA is denied as no such 

documentary evidence is available in the records of the Respondent. 

 

4.12.   The content ion of  the Pet i t ioner that  there was a clear 

understandingbetween the parties while entering into the amended PPA 

that any liability towards MAT in relation to the project will be reimbursed is 

also denied since no documentary evidence is availablein the records of this 

Respondent to substantiate the stand of the Petitioner. 
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4.13    The Petitioner‟s claim towards interest is not acceptable as the 

claim is not in line with the provisions of the PPA and the issue is  

under dispute. Hence, the request of the petitioner for interest from the due 

date of payment is to be denied as the question of interest will not arise. 

 

5. Rejoinder filed on behalf of the Petitioner:- 

5.1.   The Petitioner denies and disputes all allegations/averments raised by the 

Respondents in the Counter Affidavit filed on behalf of Respondent No. 2.  Any 

failure on the part of the Petitioner to deal with any specific averments of the 

Respondents in the Counter Affidavit should notbe construed as an admission I 

acceptance thereof.  The contentions raised by the Respondent in the Counter 

Affidavit are ill-founded, unwarranted and without any merits whatsoever. 

5.2.     As per the terms of the PPA dated 20.05.1998,the Petitioner was 

entitled to a tariff payment which consists of monthly fixed charges and 

monthly variable charges. Article 11 of the PPA provides for an adjustment in 

tariff on account of change in law including change in any fiscal law which 

may result in the increase or decrease in the tax liability on the Petitioner in 

relation to the project.  Article 11.3 of the PPA does not at any point require 

mandatorysupplementary invoices to be raised, as a precondition for the 

Petitioner to recover any increase in tax liability borne by it in relation to the 

project. Raising invoices is merely a procedure for recovering the additional 

liability and does not affect the substantial rights of the Petitioner to recover 

these amounts. 

 

5.3. As per the amended PPA 01.09.2003 even though Article 11.4 remains 
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unchanged due to inadvertent oversight, the Petitioner had worked out the 

applicable MAT rates prevailing at that time into the levellized tariff. For the 

Respondent No. 2 to contend that the Petitioner will be barred from claiming 

additional liability on account of increase income tax liability in the absence 

of a notice of change in law under Article 11.5 of the PPA is misconceived and 

unwarranted. Given that the prevailing rate while amending the PPA on 01 

.09.2003 had been factored, similarly any subsequent change in MAT rates has 

to be accordingly reimbursed to the Petit ioner. In this regard the 

Petitioner has raised its claim for the year 2005-2006 to 2011-2012 which has arisen on 

account of the differential amounts. The Discoms, being public undertakings and 

government companies, should adopt a reasonable approach and reimburse the 

additional tax liability to the Petitioner instead of raising frivolous grounds to avoid 

payment - especially when these are ultimately liable to be paid by the consumers as 

part of cost of electricity. 

5.4.     The Petitioner has raised the said claim as per the provisions of the PPA 

which clearly allows the Petitioner to receive any adjustment in tariff on account of 

increase of its tax liability. The Petitioner being a generating company and the 

Respondent being a licensee, the dispute raised in the present petition is maintainable 

beforethe Commission. 

5.5.  It  is denied that theclaim for tax liability can only be passed on to the 

Petitioner on raising supplementary invoices and that such invoices are 

mandatorily to be raised within 90 days of the Financial Year. The Respondent No. 2's 

contention is ill-founded given that Article 11.3 of the PPA clearly allows the 

Petitioner to receive such amounts with no binding obligations or precondition of 
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such nature. It is further denied that the tax component in the tariff under the 

amended PPA is as indicated in Article 11.4. The modified income tax related 

provisions as applicable on the date of signing of amended PPA on 01.09.2003 , 

have not been incorporated in PPA dated 01.09.2003 and the provisions / 

assumptions in the old PPA of 1998 were carried forward unaltered in the amended 

PPA by inadvertent oversight of the parties even though the altered position under 

Section 80 IA extending the period of 100% tax holiday to ten years and the MAT 

provisions u/s 115JB of Income Tax Act was given effect while arriving at the 

levelized tariff applicable under PPA. The intention of the parties was to adopt the 

income tax related provisions as prevailing on the date of the PPA dated 01.09.2003, 

as the assumptions stated in Article 11.4 of the PPA. In any event, this is clearly an 

implied term of the contract between the parties. 

5.6.     Article 11.4 of the PPA remained un-amended due to inadvertence of 

parties to rectify the MAT provision or amending tax holiday provision under 

Section 80(I)(A) of the Act. However, the associated tax liability based on the 

prevailing rate of the MAT Respondent No 2 at the time of amendment of PPA on the 

basis of which, such tariff was agreed. For the Respondent No. 2 now to contend that 

the MAT liability was not incorporated in the amended PPA through a change of law 

notification is untenable, wrong and misleading. Change in law notification is not 

applicable to the situation. The Petitioner is entitled to the additional tax liability 

on account of increase in the rate of MAT from time to time. 

5. 7.      It is denied that the claim of the Petitioner is barred on account of latches and 

delays. It is denied that the claim for reimbursement of additional income tax has to be 

made within 90 days of the end of each financial year after which, no claim can be 
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made. There is no such requirement I prohibition in the PPA not to make claim after 90 

days. The conduct of the Respondent No. 2 is malafidein this regard, as it can be 

clearly seen that even though the Petitioner has raised its claim for MAT on the 

Respondent No. 2 for the period of Financial Year 2012-2013 through supplementary 

invoices as contended by the Respondent No. 2, the Respondent No. 2 has not 

reimbursed even for such claim. It is denied that the Petitioner's claim is not in 

adherence to the provisions of the PPA. 

 

5.8.     It is denied that there is any mandatory time frame under the PPA to inform the 

Respondents about the change in law. The liability interms of MAT is ascertainable 

only at the end of the relevant year when there is an occasion that the company to 

assess the applicability of MAT having regard to the book prof its of the 

company qua its regular taxable income as computed under the Income Tax 

Act. In such circumstances, the adherence to the alleged time frame 

suggested by the Respondents for raising a claim towards additional liability is 

not possible. Further, Article 11.5 & 11.6 of the PPA is provided for the 

eventuality, where parties intend to amend the PPA to give effect of Change of 

Law through changed fixed charges component of Tariff. Since the MAT Rates 

change on yearly basis, Article 11.4 specifically provides for separate 

reimbursement mechanism for Income tax changes including MAT. The 

supplementary invoices submitted by petitioner clearly indicate the rate of MAT 

applicable and the increased liability towards MAT. 

 

5.9.     The Petitioner is entitled to amounts paid by it under MAT to the Income 

Tax Department and such amount is accrued to the Petitioner as 
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per the provisions of the PPA set out in Article 11.3. Th e  R e s p o n d e n t s  

h a v e  n o t  d e n i e d  t h e  c o m p u t a t i o n  o f  t h e  c l a i m  nor have they 

denied Petitioner's entitlement of such Income Tax claim.  The Respondent is 

merely attempting to avoid its contractual obligation arising under the PPA 

on frivolous grounds without appreciating the intention of the parties in 

allowing a pass through in tax liability to the Respondent No. 2 under the 

PPA. This fact is further strengthened from the letter of the Respondent 

dated 17.07.2013 where the Respondents have expressly admitted that 

any changes in Income Tax rates and assumption would be duly passed on 

the Respondents. It is denied that the rejection of the Petitioners claim is as per 

the covenants of the PPA. It is denied that the rate of income tax paid by 

the Petitioner is less than the rate agreed and built into the tariff. It is unfortunate 

that the Respondents after having considered the entire working of the tariff at the 

time of amendment are now raising such allegations. The Respondents may be 

directed to produce their files and file notings regarding the components of 

tariff under the amended PPA. 

 

5.10.     The Petitioner is entitled to its claim for MAT as per the terms of PPA.  

The claim raised by the Petitioner with respect to Financial Year 2012-2013 

was duly supported with details of the operations income of the Company along 

with proof of payment of Income Tax and the Petitioner has furnished the duly 

audited statement of account for Financial Year 2012-2013 to the Respondents. 

The Petitioner in its invoice has claimed Rs.8.96 crores as a differential 

amount of MAT due to Petitioner and has duly furnished all particulars for 

verification to the Respondent No. 2. It is denied that the Respondent is 
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entitled to be refunded any amount towards income tax as alleged, or at all. For 

the sake of brevity, the earlier submissions of the Petitioner are reiterated. 

 

5.11.    The Respondent No.2 was aware and there was a clear understanding 

between the parties that the prevailing rates of MAT was factored in at the time 

of amendment of PPA, even though the prevailing provisions relating to 

tax holiday u/s 80 1A to ten years and introduction of  MAT through 115 

JB had not been incorporated through inadvertence of parties. The 

Respondents are merely avoiding its liability by raising such bogus claims. 

It is beyond comprehension and rational belief that a public sector discom has 

agreed to an amended tariff without examining the break-up of tariff. The 

fallacious nature of the Respondents' statement is evident from such 

obvious impossibility. It is unfortunate that the Respondents now refuse to 

even refer to the tariff computations handed over to them by the Petitioner 

during discussions on the amendment to the PPA. The Respondents may be 

called upon to produce the material on which they have agreed to the 

amended tariff for procurement of power from the Petitioner.  

 

5.12.     The bid documents also ensured that the Petitioner would be protected on 

account of a change in corporate tax. The MAT component at the prevailing rates 

had been included in the tariff computation.  The Petitioner is entitled to refund of 

the MAT paid by it in respect of the project which is long overdue and therefore the 

Petitioner is entitled to interest on such MAT amount accruing from the due dates of 

payment.  The Petitioner‟s claim is only for the differential amount accrued to it for 

the period 2005-2006 to 2011-12 and such claim is in accordance with the PPA. 
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5.13.     The Respondents have raised untenable objections in the Counter Affidavit 

and the same are liable to be rejected. 

6. Written Submission filed by the Petitioner: - 

6.1.    The petitioner was selected as the successful bidder for setting up a 132 

MW liquid fuel (Naphtha) based power plant in the State. The bid based on which the 

petitioner was selected was floated on 21.04.1997 by Tamil Nadu Industrial 

Development Corporation Limited (TIDCO). The bidding process was a 

competitive bidding process in terms of the Government of India's guidelines 

dated 30.03.1992. 

 

6.2.    A power purchase agreement dated 20.05.1998 was entered into between 

the 'petitioner and the first respondent. Subsequent to the execution of the said 

PPA, the first respondent asked the petitioner to find out alternate fuel due to 

increase in the price of Naphtha. The petitioner identified natural gas being supplied 

by ONGC and GAIL (India) Ltd. as a cheaper alternate fuel. 

 

6.3.     During 2002, a long-term gas supply contract was executed by the petitioner 

with GAIL (India) Ltd. for purchase of natural gas for use as fuel at the then 

proposed power plant. Consequent to this, the PPA dated 20.5.1998 was 

amended on 1.9.2003. The amended PPA was necessitated to record the change in 

technology, change in fuel and related matters. Although, it was only an amendment, 

the amended PPA reproduced all other clauses in the earlier PPA dated 

20.5.1998.  



26 
 
 

6.4.     The project was thereafter commissioned, and it entered commercial operations 

on 11.8.2005. The petitioner was supplying power to the respondents for the term 

of the PPA at a levelized tariff of Rs. 2.2278 per unit which is the cheapest tariff in 

the State among all the IPPs. 

 

6.5 The guidelines dated 30.3.1992, the bid documents, the PPA dated 

20.5.1998 and the amended PPA dated 1.9.2003, categorically recognize that the 

petitioner was entitled to recover two part tariff for sale of electricity and that the 

recovery of fixed charges would consist of inter alia taxes on income reckoned as 

expenses. When the PPA dated 20-5-1998 was entered, minimum alternate tax 

(MAT) was not applicable to infrastructure companies. 

 

6.6.    Subsequently, during 2001, there were certain amendments to the Income Tax 

Act, including amendment to section 80 IA, which increased 100% tax holiday to 10 

years as against the earlier 5 years at 100% tax holiday and another five years at 

30% tax holiday. Further, section 115 JB was introduced to the Income Tax Act, with 

effect from 1.4.200 1 and MAT was made applicable to all companies who availed tax 

holiday under section 80 IA of the Act. 

 

6.7.  Although the aforesaid changes had been brought into force in the Income 

Tax Act, during 2001, by oversight the aforesaid changes were not reflected in the 

amended PPA dated 1.9.2003. Article 11 of the PPA dated 20.5.1998, was 

verbatim reproduced in the amended PPA dated 1.9.2003, without incorporating 

the aforesaid changes. While Article 11 of the amended PPA dated 20.5.1998 did not 

reflect the aforesaid changes to the Income Tax Act, the fixed charges payable to the 
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petitioner under the PPA was arrived at after factoring in the changes introduced by 

section 801A and the introduction of MAT vide section 115 JB. 

 

6.8.      The dispute in the present petition, relates to payments to be made to the 

petitioner by the respondents on account of increase in tax liability of the petitioner. 

Under the PPA, the tariff payable to the petitioner comprised of fixed charges and variable 

charges. One of the components of fixed charges was the tax liability of the 

petitioner. The PPA clearly allows a pass through of any increase in tax liability. As 

stated above, MAT was payable by the petitioner, when the amended PPA dated 1.9.2003, 

was entered. The MAT rate (8.25%) prevailing at the time was factored in arriving at 

the fixed charges and was part of the approved fixed charges under the PPA. Since 

the PPA allows any increase in tax rate to be passed on to the respondents, the 

petitioner requested the respondents to pay the increase in MAT rate (MAT rate 

prevailing in 2005-2006, when the plant was commissioned was 8.42%. This was 

increased to 11.22% for financial year 2006-07. Thereafter, for financial year 2007-

2008, it was increased to 11.33%. It remained at 11.33% it 2008-2009. It was further 

increased to 17% for the financial year 2009-2010; to 19.93% for 2010-2011; to 

20.01% for financial year 2011-2012 and 2012-2013. This request was denied by the 

respondents by contending that the petitioner has not raised supplementary invoices 

within 90 days of the end of the financial yearand further that the petitioner had not 

notified the increase in MAT rates as soon asit became aware of the increase. In 

such circumstances, the petitioner filed the present petition. 
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6.9. Clause 1, of the guidelines dated 30.3.1992, categorically recognizes that 

taxeson income reckoned as expenses, is to be reckoned as part of the fixed charges 

and that the same is to be factored in the two-part tariff. 

 

6.10. The bid documents (RFP and RFQ) issued by TIDCO based on which 

the petitioner was selected, clearly recognizes that as per the policy prevailing 

at that time (1997) MAT was not applicable to infrastructure companies.  The 

Petitioner has filed the RFP and RFQ at pages 1 to 124 of its compilation of 

documents.  At page 20, the incentive available to bidders has been enlisted.  

Under the head taxation, the tax holiday and tax rates prevailing at that time is 

specified.  Further, MAT was not applicable to infrastructure companies.  

 

6.11.   Article 11 of the PPA dated 20.5.1998 deals with Change in law. Article 11.3 

and 11.4 clearly recognizes that the petitioner is entitled to pass on any increasein the tax rates 

set out therein to the respondents. 

 

6.12   Article 11 of the amended PPA dated 1.9.2003, have clauses identical to 

Article 11 of the PPA dated 20.5.1998.   While the tax holiday and MAT prevailing 

at the time of the amended PPA was factored in the tariff, in Article 11.4, by 

oversight the tax holiday which was prevailing prior to 2001 was set out and no 

reference was made to MAT. This was due to fact that the clause being reproduced 

from the earlier PPA . 

 

6.13.  The Petitioner submits that the intention of the parties to pass on any 

increase in tax liability to the respondents is manifest from a combined reading of the 
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relevant clauses in the aforesaid documents. Although MAT had been 

introduced and the MAT rate of 7.88% prevailing in 2002-2003 was factored in the 

tariff, in Article 11.4, no specific reference was made to MAT, and reference was 

restricted to corporate income tax. This, however, does not take away from the fact 

that the policy guidelines under which the project was awarded to the petitioner and 

the intention of the parties, was to not mulct the petitioner with the burden of any 

increased in tax liability. This is clearly evident from the reading of Articles 11.3 and 

11.4 of the amended PPA dated 1.9.2003. 

 

6.14.  Since the prevailing policy and the intention of the parties was clearly 'that the 

petitioner will not have to bear any tax burden and that any increase in tax rates were 

to be passed on to the respondents, the non-mentioning of MAT in the PPA 

cannot be a reason for denying the petitioner, the benefit of pass through. The 

stand taken by the respondents, that the petitioner is not entitled to the increase in 

MAT rates is contrary to the guidelines dated 30.3.1992, the bid documents and the 

terms of the PPA dated 1.9.2003. Therefore, the respondents are not justified in 

denying the petitioner's claim. 

 

6.15.   The 2nd respondent, vide letter dated 17.5.2013 and 1.8.2013 took a 

stand that the petitioner's claim cannot be considered since supplementary invoices 

were not raised within 90 days as stipulated in Article 11.4 of the PPA. 

 

6.16. Article 11.4 does not specify that the petitioner will not be able to make a 

claim for increase in tax rate if supplementary invoice is not raised within 90 days. 

Therefore, the requirement of raising supplementary invoice within 90 days of end of 
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the financial year can at best only be regarded as directory and cannot be taken as 

a mandatory requirement. 

 

6.17. The respondent's contention that the requirement of raising supplementary 

invoice within 90 days of end of the financial year is mandatory and that the non-

raising of supplementary invoices within 90 days will result in the petitioner right 

to claim the said amount being extinguished, is faulty and contrary to section 28 

of the Contract Act, 1872. Section 28 (a)(b) of the Contract Act, 1872 reads as 

follows: 

 Agreements in restraint of legal proceedings, void. - Every agreement, - 

(a) by which any party thereto is restricted absolutely from enforcing his rights 

under or in respect of any contract, by the usual legal proceedings in the ordinary 

tribunals, or which limits the time within which he may thus enforce his 

rights; or 

(b) which extinguishes the rights of any party thereto, or discharges any party  

thereto, from any liability, under or in respect of any contract on the expiry of 

a specified period so as to restrict any party from enforcing his rights, is void 

to that extent.” 

6.18. The said provision deals with the following kind of agreements: 

(i)  which absolutely restricts a party's right to enforce rights by the 

usuallegal proceedings; 

(ii)  which limits the time within which a party may enforce its rights;  

(iii)  which extinguishes the right of any party in respect of any contract 

and the expiry of specified period; 
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(iv)  which discharges a party from liability in respect of any contract on 

expiry of specified period. 

 

6.19. All such agreements are rendered void under the said provision. The petition relies 

on the judgement of the Hon'ble Supreme CourtinUnion of India vs. Indusind Bank Ltd. 

(2016) 9 SCC 720, where it has been heldthat any contractby which a parties right is 

extinguished is hit by section  28  of theContract Act 1872. 

 

6.20. Hence, the respondents cannot contend that since the petitionerdid not raise 

supplementary invoice within 90 days of the end of the financial years, the petitioner's 

rights have extinguished  or that the respondent has been discharged from liability 

which is clearly untenable. The claim made by the petitioner could not have been 

rejected by contending that supplementary invoices were not raised by the 

petitioner within 90 days of the end of the financial years. 

 

6.21. The 2ndrespondent, vide letter dated 17.5.2013 took a stand that 

the petitioner‟s claim cannot be considered since the petitioner did not notify 

the respondents in terms of Article 11.5 of the amended PPA, as soon as it 

became aware of the increase in MAT rates.  The said stand of the respondents is 

erroneous. 

 

6.22.  The requirement to notify the respondents as soon as the petitioner 

becomes aware of the change of costs, as stipulated in Article 11.5 of the amended 

PPA is not applicable for claim made under Article 11.3 and 11.4 of the PPA.  Article 

11.5 of the amended PPA is applicable only if on account of change in costs, the 
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PPA is required to be amended.  This is evident from Article 11.6 in costs, the PPA 

is required to be amended.  This is evident from Article 11.6 which requires the 

parties to agree on the amendment to thePPA within 60 days of the petitioner 

issuing notice under Article 11.5.  In the instant case, no amendment of the PPA is 

required as Article 11.3 and 11.4 makes it clear that any increase in rate of tax is a 

pass through, which the respondents are liable to pay. 

 

6.23.    It is also relevant to point out that while Articles 11.3 and 11.4 deals with 

increase in tax rates, Article 11.5 deals with change in costs, which has been 

defined in Article 11.2.  Under Article 11.2 of the PPA, change in costs has been sub 

divided into two categories viz., before COD and after COD.  Change in relevant tax 

and change in law resulting in increase or decrease in capital expenditure, form part 

of change in costs, prior to COD.  Whereas, after COD, it is change in capital 

expenditure or change in O & M expenses, which are classified as change in costs.  

In the instant case, the increase in MAT rate is after the COD and it cannot be said 

to be either change in capital expenditure or change in O & M expenses.  Therefore, 

the claim made by the petitioner is not a claim for change in costs and is one 

relating to increase in rates of MAT which is covered by Articles 11.3 and 11.4.  

Hence the respondent‟s contention that the petitioner‟s claim is liable to be rejected 

on account of non-notification in terms of Article 11.5 is baseless. 

 

6.24. Further, the submissions made stated in para 10 (a) to (e) above, is also 

applicable to this contention of the respondents.  The non-intimation of the increase 

in MAT rates is not fatal to the petitioner's case as it cannot be said to be a 

mandatory provision under the PPA. The interpretation sought to be given to the 
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said clause by the respondents, will render it void in terms of section 28 of the 

Contract Act, 1872, as such a clause cannot extinguish the petitioner's right or 

discharge the respondent's liability. 

 

6.25. It is relevant to point out that since MAT rates prevailing in 2002-2003 was 

factored in the tariff, the respondents have already paid a part of the MAT to the 

petitioner. It is only for the increase in the rates that the present petition has been 

filed. The respondents have taken a stand that the petitioner claim is barred by 

limitation. The petitioner submits that the PPA was subsisting when the claim was 

made in April 2013. Hence, the claim is not barred by limitation. Further, since MAT 

was recurring and continuous, the petitioner's claim is within time. In any event, the 

entire claim of the petitioner cannot be said to be barred by limitation. The petition 

was filed in March 2014 and the claim for increase in MAT rates for a period prior to 

three years is within limitation. 

 

6.26. The respondents did not deny that there was an increase in the MAT rates. 

In fact, the second respondent had by letter dated 17.7.2013 (page 445 of the 

petitioner's compilation) admitted that the petitioner is only entitled to the increase 

in the rates of tax. The only stand which the respondents had taken to deny the 

petitioner's claim was that when the parties had exchanged 

correspondence with regard to the claim of the petitioner, was that 

supplementary invoices were not raised within 90 days and that the petitioner had 

not notified the respondents as soon as it became aware of the increase in the 

rates. As the said stand of the respondents are invalid based on the 
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submissions made above, it is submitted that, the respondents be directed to make 

the payment to the petitioner. 

 

7. Written Submission filed by the Respondent:- 

7.1. The Petitioner entered into a Power Purchase Agreement with TANGEDCO on 

20-5-1998,through competitive bidding process by Tamil Nadu Industrial Development 

Corporation Ltd for purchase of electricity.Subsequent to the execution of the PPA, as the 

project using naptha as fuel was not viable the Petitioner was requested to use alternate 

fuel so as to reduce the unit cost of generation. 

 

7.2 Accordingly, the natural gas available from Kuttalam Gas fields of ONGC Ltd in 

Tanjore was identified and PPA was amended in between parties for 15 years on 1-9-

2003.The project was commissioned on 11-8-2005.The leveillsed tariff to be paid by 

TANGEDCO for the term of the PPA is provided in Schedule 29 of the PPA. 

The assumption based on which the tax component is included to the 'Other fixed 

Charge' is as provided in the Article 11.4 of PPA. 

“An increase or reduction in tax liability of the company in respect of the 

income related business of electricity generation from the project at 85% PLF, 

on account of changes in the income tax rate and the assumption stated in 

this section 11.4 would be passed on to the Board through Supplementary 

Invoices within 90 days of the end of each financial year during the term of 

PPA. 

* 100 % tax holiday for initial 5 assessment year for the company 
* 30 % tax holiday for the next 5 assessment years for the company 
* `Indian Corporate Income Tax Rate 35%” 
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7.3 MAT l iabi l i ty came into force with ef fect  f rom the f inancia l  year  

01.04.2001. The amended PPA was entered into between the parties on 

01.09.2003. The project was commissioned on 11.08.2005. Though Article 11.5 

contemplated notification of change in law the MAT liability was not incorporated 

in the amended PPA, Article 11.5 contemplates notifying by the party who 

wants to make a claim due to change in law to give sufficient notice to the 

other party. 

 

7.4 The Petitioner claimed Rs.32,05,74,595/-, towards reimbursement 

of MAT on 02.04.2013 for the period 2005-06 to 2011-12. The claim is for a 

consolidated claim of 7 financial years and is barred by limitation. 

 

7.5. As per Article 11.4 of the PPA, the claim is to be made within 90 days of 

the end of each year. But no claim was made within 90 days of the end of each 

financial year. The claim was not maintainable due to latches and delay. 

 

7.6. Article 11.5 and 11.6 states as follows: 

11.5  “If a party who is affected by change in cost, additional taxes, or change in 

corporate income tax in accordance with this section 11, wishes to claim a change 

in cost, it shall give notice in accordance with this section 11.5 to the other party of 

such change in costs, additional taxes, or change in corporate income tax as 

soonas reasonably practicable after becoming aware of the same. But r notice is 

served by M/s Lanco. 

11.6 incorporates that within 60 Days of notice being serve pursuant to 

section 11.5, the parties shall meet and endeavorto agree on what amendment 
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needs to be made in the Agreement through the fixed charge pursuant to the 

principles of adjustment tariff as stated in Schedule 10” 

 

7.. 7 When read conjointly it becomes evident that the Petitioner has neither provided 

precise details of the change in law within a reasonable period after becoming aware of the 

same and effect thereof on the parties. In theabsence of compliance to Article 11.5 read with 

11.6 and the amendment not being incorporated in the PPA dated 01.09.2003, 

TANGEDCO cannot be made liable for payment of the amounts claimed in the petition. 

 

7.8. The Petitioner states that TNEB felt that cost of Naphtha is high antherefore they 

wanted Petitioner to change the fuel and that, therefore the petitioner changed the fuel 

from naphtha to natural gas andaccordingly, the PPA had to be amended which was 

eventually amended on September 2003. However, the concept of MAT (Minimum 

Alternate Tax) was introduced in the year 2001 itself, while  no amendment towards MAT 

was made in the PPA in the year 2003. 

 

7.9. When the tariff was quoted in the year 2003, as all-factors, including natural gas as 

fuel, the tax prevailing as on that day i.e including MAT, Tax holiday everything was taken into 

account and the tariff was consciously and to the Petitioner's full knowledge quoted in the 

PPA. At the time thetariff was quoted in 2003, the MAT percentage was at 7.50% plus 

surcharge but in reality, every year the Government changes thepercentage of 

MAT. As per PPA, clause 11.4 any increase in tax liability needs to be claimed within 90 

days of each financial year through supplementary invoice and Petitioner having failed to 

follow the same is not entitled to any claim. 
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7.10. The petitioner contends that 11.5 is not applicable in this case since there is no 

change in cost.  The same is refuted especially considering the petitioner acknowledged 

the importance of amendment, that ought to have been incorporated in amended PPA, 

in the pleadings, by stating that the amendment with regard to tax was omitted by 

“inadvertence”.  Moreover, the clause provides for any “additional txes” which r/w clause 

11.6 requires an amendment to be made to the PPA.  Hence, on this count as well the 

averment of the Petitioner ought to be rejected. 

 

7.11. Dispute has been raised by the petitioner for seeking the reimbursement of 

claim towards Minimum alternate Tax (MAT).  MAT is covered under Section 115 

JB of Income Tax Act.  It is the direct tax where exemptions are availed the 

calculation basis depends upon various factors which can be taken credit of. 

 

7.12. In the PPA there are two relevant clauses.  The Clauses 11.4 and 11.5 are 

applicable to the component of MAT.  The Clauses are extracted as follows: 

4. 11.4 change in corporate tax 

“An increase or reduction in tax liability of the company in respect the income 

related business of electricity generation from project at 85% PLF, on account 

of changes in the income tax rate and the assumption stated in this section 11.4 

would be passed to the Board through Supplementary Invoices within 90 daysof the 

end of each financial year during the term of PPA. 

 100 % tax holiday for initial 5 assessment year for the company 

 30% tax holiday for the next 5 assessment year for the company 

 Indian corporate IT rate 35%.” 
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7.13. Clause 11.5 “If a Party who is affected by change in cost, additional 

taxes or change in corporate IT in accordance with this section 11, wishes to 

claim a change in cost, it shall give notice in accordance with this section 

11.5 to the other party of such change in costs, additional taxes, or change in 

corporate IT as soon as reasonably practicable after becoming aware of the 

same”. 

 

7.14. Clauses 11.4 and 11.5 are the contract conditions. Additional tax liability should 

be brought in and be claimed, if at all, by way of additional invoiceswithin 90 days period. 

The PPA was agreed and consciously signed. This conditions today cannot be read it is 

onerous and in violation of Section 28of Contract Act. TANGEDCO calculates the tariff 

and passed it on to consumers or customers. TANGEDCO cannot take the burden of 

the tax since ultimately the Respondent has to pass it on. Therefore, the PPA 

contemplates amendments to be done in a certain manner to arrive at the tariff or 

approach the commission for change in tariff. 

 

7.15.   Further, Clause 11.6 states that (i) Within sixty (60) Days of a notice beingserved 

pursuant to Clause 11.5, the parties shall meet and endeavour to agree on what 

amendment needs to be made in this Agreement through the Fixed Change pursuant to the 

principles of adjustment to tariff as stated in Schedule 10. 

 

7.16.     There is the methodology provided in the PPA.  Today it cannot be contended to 

say that amendment is not required to be made.  Moreover, this was not the contention on 

which Petitioner raised the dispute.  The Petitioner‟s arguments are not  supported by his 

pleadings. 
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7.17. Para 10 of the petition filed in DRP No.51 of 2014 clearly states, the project was 

"there after commissioned on 11.08.2005. Since then, the petitioner has been 

supplying the entire electricity generated from the project toRespondent No.2 at a 

levellised tariff of Rs.2.2278 / unit which is thecheapest tariff in the state among all 

IPPs. As already pointed out above, at the time of signing the amendment to the 

PPA in 01.09.2003by virtue of the amendment to the IT Act in 2001, the MAT 

provisions or the amended due to inadvertence to reflect the 

MAT provisions or the amended tax holiday provision under section 80 IA 

of the IT Act, the estimated tax liability based on the prevailing rates of MAT 

under the IT Act was factored in the revised tariff agreed upon between the 

Petitioner and Respondent No.2.” 

 

7.18     The reading of the paragraph 10 clearly shows there is a change in law, 

amendment is required but only by inadvertence the Petitioner did not amend.  Today, 

petitioner is making contra submissions and contenting to say that amendment need 

not be made and that Clause 11.4 and 11.5 they are inapplicable.  Petitioner 

contention which is raised is not supported by any pleading.  The pleadings are 

contrary. 

 

7.19. The petitioner was very conscious that there was an amendment required but did 

not do. When there was amendment in 2003 amending certain clauses and by 

inadvertence it did not amend. This particular contention in the argument is further 

not supported by the correspondence dt 02.04.13 vide Page 439 of compilation which reads 

as follows:- 
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"the subject with reference to the Power Purchase Agreement dated September 01, 

2003 entered with TNEB for selling contracted quantity of 113.2 MW electricity to 

TNEB from LTPCL’s Combined Cycle power plant at KaruppurThanjavur District 

Kumbakonam, LTPCL is hereby seeking reimbursement of Income Tax paid 

by the Company as per Article 11 of the PPA." 

 

7.20. As the prices of the Naphtha had gone up, the company, based on the suggestion of 

the Electricity Board and after studying the various alternative fuels available, selected 

natural gas available in Tanjore district from Kuttalam gas fields of ONGC Ltd and 

marketed by GAIL (India) Ltd. The Government of Tamil Nadu approved the change of 

technology and also shifting of the location of the project from Padur village to 

karuppur village in Tanjore District in Tamil Nadu. Revised PPA dated 1.09.2003 was 

entered into incorporating the changes to replace the PPA entered on 20.05.1998. 

 

7.21. In the terms of the above article 11.4 of PPA, any additional burden incurred by 

the company in relation to Income Tax should be reimbursed by Board to the company on 

making the claim for the amount of tax burden in relation to income from Generation of 

Electricity. 

 

7.22. Though tax holiday period was considered while signing the PPA, the 

company has been liable to and been paying Minimum Alternate Tax on the 

Operational Income of generation of electricity from the project as per the 

provisions of Income Tax Act on the date of making such Income Tax payments 

with effect from FY 2005-06 till FY 2011-12. 
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7.23.   The cause of action though accorded to raise in 2005-06 till 2011-12, in 

paragraph 15 the Petitioner clearly says  

"The Respondent No.2 replied to the Petitioner's letter dated 2.04.2013 by 

correspondence dated 17.05.2013 and 01.08.2013. The Respondent No.2 

refused to accept the Petitioners claim stating that as per the provisions of Article 

11.4 of the PPA, the claim was required to be made within a period of 90 days and 

as per the terms of Article 11.5 (a), the claim has to be made as soon as 

reasonably practicable after becoming aware of the same. Copies of letters 

dated 17 05.2013 and 1.08.2013 is annexed hereto as Annexure A-6”. 

 

7.24. It was Respondent's stand from the beginning that this would have 

an impact on the tariff. According to the Petitioner, MAT is already taken for 

levellising in the tariff, in which case there is no clarity on the component of MAT 

which was considered and what is additional. In any event the auditors have 

to certify the profit to be calculated what are the concessions which can 

be availed and what cannot be availed in the computation. There is no proof 

of payment and nothing is available on Petitioner makes a statement without 

any basis that MAT is included in the levellised tariff while on the other hand 

contending that MAT is not a component which needs to be amended the PPA. 

The Petition is bereft of any details. Even as of date, the petition does not 

mention what is the portion of MAT which is included in factoring the tariff and 

what is the differential amount. The component tariff there cannot be any 

variation unless the parties has consensus or there is a meeting and the claim 

looking it from the other angle is outside the preview of PPA. 
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7.25. After staying quiet over the issue for all these years and claiming for 

the first time only in the year in 2013, the claim deserves to be set 

aside.This dispute is one created as an afterthought, clearly barred by the 

terms of the agreement and is made without any supporting documents to 

that effect. The claim is barred by limitation and for all the aforesaid reasons, this 

claim ought to be dismissed with costs. 

 

7.26. The PPA expired on 31.07.2020 (On expiry of 15 years PPA was 

terminated). From 2013 till date, supplementary invoice for MAT has not been raised. 

 

7.27. It is also pertinent to state that the First claim which was raised on 

02.04.2013 was for Rs.47.52 crs. Respondent by his letter dated 

17.05.2013 informed reimbursement of MAT for 2005-06 to 2011-12 is not 

admissible as per provisions of PPA. After Respondent's rejection of claim, 

Petitioner revised the claim on 15.03.2014 for Rs.32.06 crs. 

TheRespondent nor the Commission has been provided with an y 

materials as to how the Petitioner has arrived at such a computation. 

Similarly, Petitioner claimed Rs.11.28 crs on 17.06.2013 for 2012-13 the 

Respondent requested to furnish certified Annual statement of Accounts then 

on 28.01.2014 Petitioner revises the claim to Rs.8.96 crs (this is not subject 

matter of the instant Petition). 

 

7.28. In all given circumstances the petition has to be dismissed with costs. 

It is therefore in the interest of justice necessary and prayed that the Commission 

maybe pleased to dismiss the claim with exemplary costs.  
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8. Findings of Commission:- 

8.1. We have heard the submissions of learned Counsel appearing for 

the Petitioner and the Respondents. The Petitioner has filed this petition 

seeking payments by the respondents on account of increase in tax 

liability of the petitioner in terms of MAT.   

 

8.2. The petitioner states that under the Power Purchase Agreement 

(“PPA”), the tariff payable to the petitioner comprised of fixed charges 

and variable charges and one of the components of fixed charges being 

the tax liability of the petitioner, the PPA clearly allows a pass through of 

any increase in tax liability. 

 

8.3.  The petitioner further states that Minimum Alternate Tax (MAT) 

was payable by the petitioner, when the amended PPA dated 01-09-

2003, was entered.  The MAT rate (8.25%) prevailing at the time was 

factored in arriving at the fixed charges and was part of the approved 

fixed charges under the PPA. 

 

8.4.  The petitioner also states that since the PPA allows any increase in 

tax rate to be passed on to the respondents, the petitioner requested 

the respondents to pay the increase in MAT rate (MAT rate prevailing in 

2005-06 @ 8.42%, when the plant was commissioned. This got 

increased to 11.22% for financial year 2006-07 and thereafter, for 

financial year 2007-08, it further got increased to 11.33% and remained 
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at the same rate in 2008-09.  There was further increase to 17% for the 

financial year 2009-10; to 19.93% for 2010-11; to 20.01% for financial 

year 2011-12 and 2012-13). 

 

8.5. The aforesaid request was denied by the respondents by contending 

that the petitioner had neither raised supplementary invoices within 90 

days of the end of the financial years as stipulated in Article 11.4 of the 

PPA nor notified the increase in MAT rates as soon as it became aware of 

the increase in terms of Article 11.5 of the amended PPA.  

 

8.6. Under these circumstances, it is necessary to refer to Article 11.3 of 

the original PPA dated 20-05-1998 and amended PPA dated 01-09-2003, 

relating to Additional Tax, which states as under: 

“If the Company is compelled by any State Competent Authority or GOI 

Competent Authority, to pay any statutory levy/tax/duty on Electricity sold to 

the Board by the Company and the Company does not, as a result, actually 

receive an amount equal to the full amount provided for under this Agreement, 

in respect of Electricity sold to the Board, the Board shall pay all necessary 

additional amounts to ensure receipt by the Company of the full amount so 

provided for”. 

However, in the amended PPA, it has been additionally 

incorporated that “Dividend Tax is not reimbursable by the Board”. 

 

8.7.  It is also apposite to refer to Articles 11.4, 11.5 & 11.6 of the 

original PPA dated 20-05-1998 and amended PPA dated 01-09-2003, 
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relating to Change in Corporate Income Tax, change in law and change 

in cost. 

11.4. “An increase or reduction in tax liability of the Company in respect of the 

income related business of Electricity generation from the Project at 80% PLF*, 

on account of the changes in the income tax rate and the assumptions stated in 

this Section 11.4, would be passed on to the Board through Supplementary 

Invoices within 90 days of the end of each financial year during the term of this 

Agreement. 

 100% tax holiday for initial 5 assessment years for the Company 

 30% tax holiday for next 5 assessment years for the Company 

 Indian Corporate Income Tax Rate = 35%”. 

*However, in the amended PPA, PLF is fixed at 85% as against 

80% in the original PPA. 

11.5 “(a) If a Party who is affected by Change in Costs, additional taxes, or 

change in corporate income tax in accordance with this Section 11, wishes to 

claim a Change in Costs under this Section 11, it shall give notice in accordance 

with this Section 11.5 to the other Party of such Change in Costs, additional 

taxes, or change in corporate income tax as soon as reasonably practicable after 

becoming aware of the same. 

(b) Notwithstanding Section 11.5(a), the Company shall be obliged to serve a 

notice to the Board under this Section 11.5 even when it is beneficially affected 

by Change in Costs, or change in corporate income tax. 

(c) Any notice served pursuant to this Section 11.5 shall provide interalia, 

precise details of : 

(i) the Change in Law 

(ii) the effect thereof on that Party of the matters referred to in this Section 

11.5”. 
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11.6. “(i) Within sixty (60) days of a notice being served pursuant to Section 

11.5, the Parties shall meet and endeavour to agree on what amendment needs to be 

made in this Agreement through the Fixed Charge pursuant to the principles of 

adjustment to tariff as stated in Schedule 10. 

(ii) Upon reaching agreement on the amendment required to this Agreement 

pursuant to Section 11.6(i), the parties shall execute such amending agreement to give 

effect thereto within thirty (30) Days thereof. 

(iii) If within sixty (60) Days of the commencement of the meetings between 

the Parties pursuant to Section 11.6(i): 

(a) the Parties are unable to reach agreement on the amendment 

required pursuant to Section 11.6(i) 

(b) having reached agreement on the amendment required pursuant to 

Section 11.6(i), no amending agreement has been executed within a 

further thirty (30) Days of such agreement 

either Party may refer any areas of disagreement to be settled in accordance with 

Section 15, so that the necessary amendment to this Agreement pursuant to Section 

11.6(i) is executed.  The Parties shall execute such amending agreement so 

determined in accordance with Section 15, as soon as reasonably practicable 

thereafter”. 

8.8. From the bare reading of aforesaid provisions in the PPA and the 

documents adduced as evidences, it is clear neither any Agreement has 

been entered between the parties with regard to change in percentage of 

MAT arising out of change in law nor any supplementary invoice has 

been raised therefor within 90 days of the end of the each financial year 

as stipulated in Article 11.4 of the original PPA.  

8.9.  It is needless to emphasize that the dispute resolution by the 

Commission is predicated on the provisions of the PPA that since PPA is a 

bilateral contract between the Petitioner and Respondent,                       
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non-compliance of any of the Article tantamount to breach of contract 

and the Commission cannot fill the gaps arising out of the failure of one 

party to follow the procedures agreed in the PPA for staking a claim.   

8.10.  In this connection, Section 37 of the Indian Contract Act,1872, 

which provides that the parties to the contract are under obligation to 

perform or offer to perform, their respective promises under the 

contract, unless such performance is dispensed with or excused under 

the provisions of the Indian Contract Act or of any other law deserves 

special mention.  We find that the petitioner himself states that its claim 

dated 02-04-2013 was rejected by the respondent on 17-05-2013 and 

01-08-2013 by taking shelter under Article 11.4.  The respondent also 

takes a well fortified stand that a consolidated claim for 7 years was 

raised on 02-04-2013 much against Article 11.4.   

8.11. Moreover, the claim was barred by the Doctrine of Laches as there 

has been a substantial delay in claim the MAT by the Petitioner from the 

Respondent.   

8.12.  In this connection, it is conspicuous to note that the increase in 

tax burden (MAT) has to be ultimately borne by the present consumers 

of TANGEDCO. 

8.13. We are unable to subscribe to the stand taken by the petitioner 

that no amendment of PPA is necessary in the instant case and any 

increase in rate of tax is a pass through payable at any time by the 
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respondent.  It is well settled proposition of law that law does not come 

to the aid of a person who has been sleeping over his rights or lethargic 

in seeking enforcement of his rights.  We are not going into the issue as 

to whether there is any substance right has accrued to the petitioner in 

terms of MAT and whether the same can have precedence over the 

terms of the PPA as it is a mixed question of both law and fact.  Even 

assuming that there is a substantive right, we are at a loss to 

understand as to how such right can override the promptness with which 

the right is to be exercised in terms of the PPA as contended by the 

petitioner.   

8.14. It is seen from the contention of the petitioner, no reason has 

been given for the delay in lodging the claim as per PPA but justification 

are given to the effect that no notice is required to be given within 90 

days as required under the PPA and that the right to claim MAT is a 

substantive one.  We find such contentions unacceptable and if agreed 

to, would only pay premium on the lethargy.  The fact that the claim is 

made after seven years and no good reason has been given for such 

inordinate delay heavily weighs against the petitioner moreso, the 

petitioner himself admits the failure to claim in time.   

 In view of the above, the above petition is dismissed with no costs.   
  

(Sd........)               (Sd......) 
(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)       Chairman 

 
//True Copy// 

          Secretary 
    Tamil Nadu Electricity  

   Regulatory Commission 


